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IDAPA 17 - INDUSTRIAL COMMISSION

17.02.08 - MISCELLANEOUS PROVISIONS

DOCKET NO. 17-0208-1002 (CHAPTER REWRITE)

NOTICE OF RULEMAKING - PROPOSED RULEMAKING

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking procedures. The action is authorized pursuant to Section(s) 72-508, 72-720, 72-721,
72-722, 72-723, and 72-803 Idaho Code.

PUBLIC HEARING SCHEDULE: Public hearing(s) concerning this rulemaking will be held as follows:

The hearing site(s) will be accessible to persons with disabilities. Requests for accommodation must be made not
later than five (5) days prior to the hearing, to the agency address below.

DESCRIPTIVE SUMMARY: The following is a nontechnical explanation of the substance and purpose of the
proposed rulemaking: 

The new IDAPA 17.02.09, Medical Fees, which is being published in this Bulletin, adjusts conversion factors
used to calculate physician fees in workers’ compensation cases to reflect changes in current market conditions,
pricing and other factors. IDAPA 17.02.09 also provides a new workers’ compensation fee schedule for hospitals and
ambulatory surgery centers. Since these adjustments may occur annually, they were split from IDAPA 17.02.08,
Miscellaneous Provisions, which is being rewritten in this docket with the balance of the former IDAPA 17.02.08
without substantive changes.

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased: N/A

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state
general fund greater than ten thousand dollars ($10,000) during the fiscal year as a result of this rulemaking: N/A

NEGOTIATED RULEMAKING: Although negotiated rulemaking was not done, the data was submitted to several
affected parties (hospitals and ambulatory surgery centers) for analyzation and comment. Those comments were
included in the final analysis that resulted in the proposed rule.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by reference into this rule: N/A

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance
on technical questions concerning the proposed rule, contact Patti Vaughn, Medical Fee Schedule Analyst, 208-334-
6000. 

Anyone may submit written comments regarding this proposed rulemaking. All written comments must be
directed to the undersigned and must be delivered on or before October 27, 2010.

DATED this 26th day of August, 2010.

 October 7, 2010 
4:00 p.m. – 6:00 p. m. 

OCTOBER 12, 2010
4:00 - 6:00 p. m

OCTOBER 19, 2010
2:00 - 5:00 p. m.

 Shilo Inn 
702 W. Appleway
Coeur d'Alene, ID

Holiday Inn Express
2270 Channing Way 

 Idaho Falls, ID

Industrial Commission 
700 South Clearwater Lane

 Boise, ID
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Mindy Montgomery, Director
Industrial Commission
700 S. Clearwater Lane
P.O. Box 83720, Boise, Idaho 
83720-0041
Phone: (208) 334-6000 / Fax: (208) 334-2321

THE FOLLOWING IS THE PROPOSED TEXT OF DOCKET NO. 17-0208-1002

IDAPA 17
TITLE 02

CHAPTER 08

17.02.08 - MISCELLANEOUS PROVISION

000. LEGAL AUTHORITY.
These rules are adopted and promulgated by the Industrial Commission pursuant to the provision of Section 72-508,
Idaho Code. (        )

001. TITLE AND SCOPE.
These rules shall be cited as IDAPA 17.02.08, “Miscellaneous Provisions.” (        )

002. WRITTEN INTERPRETATIONS.
No written interpretations of these rules exist. (        )

003. ADMINISTRATIVE APPEALS.
There is no administrative appeal from decisions of the Industrial Commission in workers’ compensation matters, as
the Commission is exempted from contested-cases provisions of the Administrative Procedure Act. (        )

004. INCORPORATION BY REFERENCE.
No documents have been incorporated by reference into these rules. (        )

005. OFFICE -- OFFICE HOURS -- MAILING ADDRESS AND STREET ADDRESS.
This office is open from 8:00 a.m. to 5:00 p.m., except Saturday, Sunday, and legal holidays. The department's
mailing address is: P.O. Box 83720, Boise, ID 83720-0041. The principal place of business is 700 S. Clearwater
Lane, Boise, ID 83712. (        )

006. PUBLIC RECORDS ACT COMPLIANCE.
Any records associated with these rules are subject to the provisions of the Idaho Public Records Act Title 9, Chapter
3, and Title 41, Idaho Code. (        )

007. -- 032. (RESERVED).

033. RULE GOVERNING APPROVAL OF ATTORNEY FEES IN WORKERS' COMPENSATION
CASES.

01. Authority and Definitions. Pursuant to Sections 72-404, 72-508, 72-707, 72-735 and 72-803,
Idaho Code, the Commission promulgates this rule to govern the approval of attorney fees. (        )

a. “Available funds” means a sum of money to which a charging lien may attach. It shall not include
any compensation paid or not disputed to be owed prior to claimant’s agreement to retain the attorney. (        )
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b. “Approval by Commission” means the Commission has approved the attorney fees in conjunction
with an award of compensation or a lump sum settlement or otherwise in accordance with this rule upon a proper
showing by the attorney seeking to have the fees approved. (        )

c. “Charging lien” means a lien, against a claimant’s right to any compensation under the Workers’
Compensation laws, which may be asserted by an attorney who is able to demonstrate that: (        )

i. There are compensation benefits available for distribution on equitable principles; (        )

ii. The services of the attorney operated primarily or substantially to secure the fund out of which the
attorney seeks to be paid; (        )

iii. It was agreed that counsel anticipated payment from compensation funds rather than from the
client; (        )

iv. The claim is limited to costs, fees, or other disbursements incurred in the case through which the
fund was raised; and (        )

v. There are equitable considerations that necessitate the recognition and application of the charging
lien. (        )

d. “Fee agreement” means a written document evidencing an agreement between a claimant and
counsel, in conformity with Rule 1.5, Idaho Rules of Professional Conduct (IRPC). (        )

e. “Reasonable” means that an attorney’s fees are consistent with the fee agreement and are to be
satisfied from available funds, subject to the element of reasonableness contained in IRPC 1.5. (        )

i. In a case in which no hearing on the merits has been held, twenty-five percent (25%) of available
funds shall be presumed reasonable; or (        )

ii. In a case in which a hearing has been held and briefs submitted (or waived) under Judicial Rules of
Practice and Procedure (JRP), Rules X and XI, thirty percent (30%) of available funds shall be presumed reasonable;
or (        )

iii. In any case in which compensation is paid for total permanent disability, fifteen percent (15%) of
such disability compensation after ten (10) years from date such total permanent disability payments commenced.

(        )

02. Statement of Charging Lien. (        )

a. All requests for approval of fees shall be deemed requests for approval of a charging lien.
(        )

b. An attorney representing a claimant in a Workers’ Compensation matter shall in any proposed lump
sum settlement, or upon request of the Commission, file with the Commission, and serve the claimant with a copy of
the fee agreement, and an affidavit or memorandum containing: (        )

i. The date upon which the attorney became involved in the matter; (        )

ii. Any issues which were undisputed at the time the attorney became involved; (        )

iii. The total dollar value of all compensation paid or admitted as owed by employer immediately prior
to the attorney’s involvement; (        )

iv. Disputed issues that arose subsequent to the date the attorney was hired; (        )
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v. Counsel’s itemization of compensation that constitutes available funds; (        )

vi. Counsel’s itemization of costs and calculation of fees; and (        )

vii. Counsel’s itemization of medical bills for which claim was made in the underlying action, but
which remain unpaid by employer/surety at the time of lump sum settlement, along with counsel’s explanation of the
treatment to be given such bills/claims following approval of the lump sum settlement. (        )

viii. The statement of the attorney identifying with reasonable detail his or her fulfillment of each
element of the charging lien. (        )

c. Upon receipt and a determination of compliance with this Rule by the Commission by reference to
its staff, the Commission may issue an Order Approving Fees without a hearing. (        )

03. Procedure if Fees Are Determined Not to Be Reasonable. (        )

a. Upon receipt of the affidavit or memorandum, the Commission will designate staff members to
determine reasonableness of the fee. The Commission staff will notify counsel in writing of the staff’s informal
determination, which shall state the reasons for the determination that the requested fee is not reasonable. Omission
of any information required by Subsection 033.02 may constitute grounds for an informal determination that the fee
requested is not reasonable. (        )

b. If counsel disagrees with the Commission staff’s informal determination, counsel may file, within
fourteen (14) days of the date of the determination, a Request for Hearing for the purpose of presenting evidence and
argument on the matter. Upon receipt of the Request for Hearing, the Commission shall schedule a hearing on the
matter. A Request for Hearing shall be treated as a motion under Rule III(e), JRP. (        )

c. The Commission shall order an employer to release any available funds in excess of those subject
to the requested charging lien and may order payment of fees subject to the charging lien which have been determined
to be reasonable. (        )

d. The proponent of a fee which is greater than the percentage of recovery stated in Subsections
033.01.e.i., 033.01.e.ii., or 033.01.e.iii. shall have the burden of establishing by clear and convincing evidence
entitlement to the greater fee. The attorney shall always bear the burden of proving by a preponderance of the
evidence his or her assertion of a charging lien and reasonableness of his or her fee. (        )

04. Disclosure. Upon retention, the attorney shall provide to claimant a copy of a disclosure statement.
No fee may be taken from a claimant by an attorney on a contingency fee basis unless the claimant acknowledges
receipt of the disclosure by signing it. Upon request by the Commission, an attorney shall provide a copy of the
signed disclosure statement to the Commission. The terms of the disclosure may be contained in the fee agreement, so
long as it contains the text of the numbered paragraphs one (1) and two (2) of the disclosure. A copy of the agreement
must be given to the client. The disclosure statement shall be in a format substantially similar to the following:

State of Idaho
Industrial Commission

Client’s name printed or typed_________________________________________________________

Attorney’s name and address__________________________________________________________
printed or typed

DISCLOSURE STATEMENT

1. In workers’ compensation matters, attorney’s fees normally do not exceed twenty-five percent (25%) of
the benefits your attorney obtains for you in a case in which no hearing on the merits has been
completed. In a case in which a hearing on the merits has been completed, attorney’s fees normally do
not exceed thirty percent (30%) of the benefits your attorney obtains for you.
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(        )

034. -- 060. (RESERVED).

061. RULE GOVERNING NOTICE TO CLAIMANTS OF STATUS CHANGE PURSUANT TO
SECTION 72-806, IDAHO CODE.

01. Notice of Change of Status. As required and defined by Idaho Code, Section 72-806, a worker
shall receive written notice within fifteen (15) days of any change of status or condition. (        )

02. By Whom Given. Any notice to a worker required by Idaho Code, Section 72-806 shall be given
by: the surety if the employer has secured Workers’ Compensation Insurance; or the employer if the employer is self-
insured; or the employer if the employer carries no Workers’ Compensation Insurance. (        )

03. Form of Notice. Any notice to a worker required by Idaho Code, Section 72-806 shall be mailed
within ten (10) days by regular United States Mail to the last known address of the worker, as shown in the records of
the party required to give notice as set forth above. The Notice shall be given on IC Form 8, as prescribed by the
Commission for this purpose, as substantially set forth below:

2. Depending upon the circumstances of your case, you and your attorney may agree to a higher or lower
percentage which would be subject to Commission approval. Further, if you and your attorney have a
dispute regarding attorney fees, either of you may petition the Commission to resolve the dispute.

I certify that I have read and understand this disclosure statement.

Client’s Signature Date _______________________________________________________

Attorney’s Signature Date_____________________________________________________

IC Form 8:

NOTICE OF CLAIM STATUS

Injured Worker SSN

Date of Injury

Employer

Insurance Company

Address State Zip

This is to notify you of the denial or change of status of your workers’ compensation claim as indicated in the 
statement checked below.

Your claim is denied.

Reason

Your benefit payments will be Reduced Increased

Effective date

Reason

Your benefit payments will be stopped. Effective date

Reason
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(        )

04. Medical Reports. As required by Idaho Code, Section 72-806, if the change is based on a medical
report, the party giving notice shall attach a copy of the report to the notice. (        )

05. Copies of Notice. The party giving notice pursuant to Idaho Code, Section 72-806 shall send a
copy of any such notice to the Industrial Commission, the employer, and the worker’s attorney, if the worker is
represented, at the same time notice is sent to the worker. (        )

062. -- 999. (RESERVED).

Your claim is being investigated.

A decision should be made by

Other Effective date

Explanation

See attached medical reports

Signature of insurance company adjuster/examiner Date

Name (typed or printed)

A sample copy of IC Form 8 is available from the;
Industrial Commission 
700 S. Clearwater Lane
P. O. Box 83720, 
Boise, Idaho 83720-0041
Telephone (208) 334-6000.

IC Form 8:

NOTICE OF CLAIM STATUS




